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Section 9

(Section 254(a)(9), p. 74)
A description of the Uniform, Nondiscriminatory State-based Administrative Complaint Procedures in Effect Under Section  402.

(1) Section 402 (pp. 126-128) requires the state to establish and maintain a state-based administrative complaint procedure that:

(a) is uniform and nondiscriminatory;

(b) allows any person who believes that there is a violation of any provision of Title III to file a complaint;

(c) requires that the complaint be in writing and be notarized;

(d) permits consolidation of complaints;

(e) requires that there be a hearing on the record if the complainant requests such;

(f) an appropriate remedy be provided if the State determines that there is a violation of Title III;

(g) the complaint be dismissed and that the results be published if it is determined that there is no violation;

(h) a final determination be made within 90 days from the date the complaint is filed unless the complainant consents to a longer period for making such a determination;

(i) alternative dispute resolution procedures be established for resolving the complaint within 60 days if the State fails to meet the 90 day deadline set forth above.

(2) Under existing procedures, any person may complain to the Secretary of State, as Chief Elections Officer, that election laws or procedures have been violated, are being violated or are about to occur.  A toll-free telephone number for this purpose is provided and is widely disseminated.  Complaints may also be submitted to the Secretary of State in writing.  All credible allegations are investigated by one or more units of the Office of the Secretary of State, often in conjunction with local elections officials and other state officials.   

(3) The Secretary of State, after consulting with local elections officials and interested individuals and organizations, has established a uniform, nondiscriminatory state-based administrative complaint procedure in compliance with Section 402 of HAVA.  The procedure provides individuals with a meaningful, expedited means of voicing a complaint concerning the implementation of Title III of HAVA and an appropriate remedy if a violation has occurred.  The procedure addresses the accessibility needs of minority language voters and individuals with disabilities.

(4) The complaint procedure in effect authorizes any individual residing in the State of California to file a written complaint with the Secretary of State alleging that Title III has been violated, is being violated or is about to be violated.  Pursuant to HAVA, the complaint must be notarized.  (The Complainant must sign the complaint after being sworn by a notary public.)  The complaint may be filed on a form prescribed and made available by the Secretary of State or on any other form that meets the specified requirements.  Forms prescribed by the Secretary of State are required to be translated into appropriate languages.  The Secretary of State will seek the assistance of an advisory committee to make the complaint procedure accessible to individuals with disabilities, and the complaint procedures will be modified to ensure that persons with disabilities know that reasonable accommodations will be made in any proceedings to consider or hear a complaint.  The complaint may be filed in person at any office of the Secretary of State or mailed to Secretary of State, Elections Division, HAVA Complaint, 1500 11th Street, Sacramento, CA 95814.   The complaint must be filed within 60 days after the occurrence of the alleged violation or within 90 days after the Complainant becomes aware of the alleged violation, whichever is later.  The Secretary of State may consolidate complaints when appropriate.  The Complainant may request a hearing on the record.  The Secretary of State determines whether the hearing is oral or is based on written testimony.  A final determination must be made within 90 days of filing the complaint.  An appropriate remedy must be provided if a violation is found.   In any case, the determination shall be in writing and must be posted on the Secretary of State’s website, unless such posting might compromise a criminal investigation or other enforcement action.  If a determination is not made within 90 days, then the complaint is referred to a neutral Hearing Officer who must make a determination within 60 days of the initial 90-day deadline, noting any provisions in the proceedings used to make a determination that require reasonable accommodations for a complaintant.  The determination must be posted on the Secretary of State’s website, unless such posting might compromise a criminal investigation or other enforcement action.
As a part of its review of website policies and practices now under way, the Secretary of State will be examining its website – one source of information about the complaint procedure and a source for obtaining a complaint form – to assess its usability for voters with disabilities and voters with alternatives-to-English language needs. 
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